
sTATE OF NE['l YORK :

DEPARII,TEI\II OF TAXATION AND FINAI-ICE

BOARD OF CONFEREES - CORPORATION TN( BUREAU

In the Matter of the APPLlcation

of

AI'{ERICAN CAN COMPAI{Y

for revtsl,on or ref,und of franchLse
tax under Artlcle 9A for the calendar
yeer L962.

HearLng Csee No. 3354

For the Year 1962 we

AdJusted Net Ineoroe
BusLness allocatlon
New York Bage
Tax aE 547'
Plue SubsidLarY
Total Tax
Tax ag comPuted
Difference

a-
couputed the following taas

$57,O99,633.79
09,3941067,

5 ,364 |OOO.L2
295rO2O.01

4L.92
295 rO6L.93
244,298.25

$  50 ,763 .68

we adJusted net l.ncome tePorted by--dlsau.osLl9-th" net opetatlng

loes deductloo"oi-5g, dziros+.2o for the A' w' Glass Corp 
"-?-forner 

sub-

sidlary whlcb rqt t"rged'tnto-it" t"t payer on Ocbober 15 , L962'

Satd loes was alLowable to the tanpayer under the Internal'Revenue

Gode. Under $ectlon 2}8,g(f)(2) of, the tax t'aw the logs I's not allowable

because the subsldtary or", ooi-subJect to the t€x l.trPoeed by Artl'cLe 9A'

l : l

The tax was recomputed on JanUary 24, 1964rand appllcatLon for

revlsLon orrefirnd wae f,Lled on June 23, L964

. subsequently, franchise tax returns $tere fl1ed by A' IlJ' Glass corp'

whLcb, 
'togetheri wlth'in" ette of the ta:Qayer, were sent to New York for

a fleld audlt.

In a uemoranduro dated May 4, 1965' the Bureau of taw gave the

followlng optnion of the findlngs- of'the fleld audl't:

I'your memorandum of January 81 1955 requests Ty gPqlol ,
as ro *t"tt"i-I alree wLth the ftndingi of a ffeld audlt 1n that

the comblnatl.on of a sales sollcLtatton offl'ce l'n New York-tf:h

;il; ;#;;; 
- 
;;.'';;"h";;i;; ior- sa re .I - : -I"11*.:::.".::::" -1L:::

i'iiu"illiE-rl'"ufflclent to tora a' foretgn manufacruring corporarr'o'
, - - ^ l - l

he'New York ft"o"tite tax. Idul"" le at'sb sough!.

ther a net op"r"tlog loss sustained by a-subsLdlary

,Ii"J eorward by a parent cotporatlon followl'ng a '6erger'

GapLtal Tax

by Taxpayer

are as hereLnaf,ter stated.

t 'A. Vl. Glass CotrP., formerlY a

Onn Comprolr wta i lRerPoret€C
lOqX owned subeLdLaxY 9f
fn New JcrrcY ln JunetL960t

subJect

rj
. _ i



- .2 -
,  , ,  j .  i

and did not fll.e any franchise tax returns ltlth New York state

untLl after the nerier on October 15, L962 Lnto Amerl'can Can

coopany. The €orporation Tax Bureau dl,sallowed a net oper-

atlng Loss aeo"ciion of $9rSt5 ro54.2o.sustatned by A' w'

ei"r! Corp. iroo AmerLcan Can Conpanyrs L962 franchLse tax

return. Subsequentlyl A, W.--Cias! Corp. f ifed returns and

p"fa taxes for'the ylars 1960' 1951' and 1962'

,tA .f,Leld audit conducted by the New York DistrLct

Offlce, dated ftovenber 3O, L964, aecertal'ned the foLlowlng

i;;;; concerntog A. $. Glsse Coh.ts operatlons tn New York

Sta:e

ttFroo the date of lncorPoratloD on . : ";i
r, ' ,. i ,- June 23, 1950 to l lecenber_3Lr-1960r subJect \r 'r '

"ootp"oy-had 
no warettouse f,acllLtLes' ln-

v"oiori"s, real or Personal proPerty or
offlce in the State of New Yorkt ot any

, 
' ' other evl'dence of dolng businesg Ln New

\ York State for frenchl'se tax puraoses'

Glaes Corp. pald a noof'nal'rent--!e an

. assocLatea cbu'pany for 89199 offlce 8Pac9 '

at 165 Broadway, iiew York Ctty' NFtt York

"'1 State Unemploynint Insurance tax returns
for saleenin were ftLed beglnning wlth the
quarter ended ttecenber 31, 1961'

rron xlecember 22, 196L, eubJect cotrPor-
atioD sll,gned a one yesr Leese for a ealee
off ice al SZI l'tadleon Avenue, New Yotk'
City', for the calendar Year L962' At
v"rto.ts tlmes during thl year, two to four '

ealesnen operated out of thts offf'ce '
These offftds wetre''ma{ntaLned for sales
sollcitatlon onLY.

[A1]. orddre for Lg6L and 1962 werE '

aceept;d at the hone offtcF at 1131 Highway
' 18, b"st Brunewlck, New Jersey, where ![r'

fueby, Trelasurer and Credlt Manager, set
tp a.fi credl.t Lines and approved.all
orders. I lun and Bradstreet credlt ser-
vLces were maintaf'ned only at the New

Jersey J.ocaELon. In view of the afore-
nentioned facts, subJect corPoratLon wae
ooi aofog buslniss I'n New York State for
franchise tax PurPoses as a result of

openLng itE Nele York saLes offlce' i

. ttA. W. Glass Corp. slgned a three-
month lease wLth Canbrldge trilarehousest
Inc., 116 Iurlay Street, Brooklyn?-ry:lt
York, to comeice on, August 24r L962'

\
\
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These preoises were used regularLy as
a publlc warehouse for storing of ner-
chandlEe held for sa1e, beginnlng with
August 25, L962. Based on the fore-
going, lt is exeml.nerr s opinion that
taxpiyer became subject to the New
York franchl.se tax on,August 25, L962
and conttnued as such, untl1 October 14r'
L962, when Lt was nerged l.nto Alnerl.can
Can Comp6n;/.tl

ttA forel.gn manufaeturf,ng corporatl.on whose sold actlvl.ty
in New York Staie consists of a sales sollcitatLon offlce is
not subject to the ftanchLse tax. PubLic Law 86-272, as enacted
by Congiess, Ptovldes that a forel.gn corporatlon.c'shall not be
cbnsidered to-have engaged in business activl.t les wlthin a

" state durlng any taxa6te year by reason of the nalntenance of
an offlce $ suth state whose abttvttles consLst solely of
solicf,tl.ng orders for sale of tangible personal proPerty whlch
are accepied by the corporatlon outside the otate.

trHowever, where such sales activf.ties are coupled wlth
the maLntenairce-of a stock of goods, no oatter how snaL1, wlthLn
the stste, Lrreepective if malntained at a publlc warehouse,
the pLace of buslness of the corPorationr,€tc.' and whLch is
utlllzed for delivety to Lts customers wlthLn and wlthout the
state, the foreLgn cLrporatlon is doing an intrastate bueiness
whLch would subJ-ct lt to tax under ArtLele 9-A of the Tax

1. Parke s.  171 U,SLa$r. (Peop1e ex rel. Parke, Dav1t { i .  uo. v

' t

r  g a

658,  43  L .
353 revrd

Ed. 323;
on other grounds 2 App. Div. 725

ItThe test of Lnterstate coumerce is transportatlon from
one state or another. If the goods are already Ln the state
when sold there can be no transportation lnto the state under
a contract aird the transactl.on Ls not interstate come199.
Foreign corporatLons which carry on the businese of sel'llng
their-goods ln New York State Ln such a manner deprLve tlem-
selves-of the protectLon of the coumeice clause and are Tdolng
businessrr wLthLn the state.
ConstEuctl.on Co. , LZI App. DLv. 779;
Contract ins Co. ,  l .O2 Mlsc.  23O3,P- l I

ttThe Regulatlons Provf.de, Ln Part, as folLowg:

"(g) A foreign corPord.on, which regularly
rnaintai.ns a stock of goods in New York and makes
dellverLes to Lts cusloo€E fron such stock, is dolng
business ln New York so as torbe subject to taxr.

* * * * * * * * * * *

v.  Me

A forelgn corPoratLon Ls engaged
Ln the buslness'of nanufacturl 'ng.
Its factorY le Located oufElde

, LzL.Misc.

Example 2:-
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New York but Lt maintaLns a
stock of merchandise ln New
York. Orders are ftlLed froo
its New York stock. The cor-

Poratlon ls subject tq the
New York franchlse tai.rt !

(2o I 'IYCRR 1.6 (g))

"Accordingly, ln my opinlon' A. ll. Glass 9g"p:^became
subJect ro Arti; i"-g-A of-th; Tax iaw on August,25,1962, when

ii ["g"o regular use of a Brooklyn warehouse for storlng of mer-

chandise held io;-r"f"-.oa continued as such unti l October L4,

it6t;-;hen 1i *,as merged into American Can Company'

,,wLth regard to your lnquiry concernLng whether--the net

operating loss iustainea Uy th; former subsLdiaryI A. W. Glass

Cbrp,, mly be carrLed forward by the parent, Amerl_c1n Can Company,

fol-lowlng their merger, my re*oranduo to you dated Aprll' 9t L965

with iegard to Midl-and-Ross Corpotation (i copy of-which ls hererolth

enclosei) dealt wigh Section 20-8(9)(f) of the Tax Law, and states'

in part, as folLows:

,rThe Lntention of the'cornnittee therefore, was to

ass ls tnewcorPora tebus inessesand thosecorPor -
, 

5 ations wlth fluctuating income. I can fathom no

ln ten tby theLeg is la tu re togran t thededuc t ion
to taxpayers wtrtltr acquired, by virtue -of nergl'ngt
ne topera t tng ] .osseso fo thercorPora t ignswhose
oper.i lons trid not been subject to the franchise

tax Lmposed by Article 9-A of the Tax Law'

ttAccordingly, in my opiniorr, the taxPayer is not

entirl.ed io- ite nel operatLng loss deduction
prov lded fo r l .nsec t ion20s(9 ) ( f )o f theTaxLaw '
, ' t heopera t ionso f thecorpora t lonwh ich in -
curred such Losses ltere not subJect to the

f ranch ise taxpr io r to i t snerg ing in to the
ta:<payer."

,rAs A.,.W. GLass corp. t i laS Suhject to the franchlse tax onl'y

for the perlod i"or eugust' iS, Lg62 lnrough-October.14, L962, ln-

cLusive, tn ny opf"fo"l only-it"t porti.on-of the net o?eratlng loss'

lf any, lncuriua-Uy-n.'w. Giass Coip. {urinq thl! ry:-1"9 can be
earried forward as a deduction by Ameriean 6an company on lts L952

New York franchl'se tax return"t

Based on the foregolng, thls Board recolmends that the

tax be rebomPuted as 
.foLlows:

Income taxed
operating
L962 pro-
of days

. .  t .

$57,O99 1633.79

825.039.00-

Q56,274,5P4.79

Less:  A.  W.  GlPss CorP.  net
loss ($4u5+2,464) for
rated 5Ll2E7 0n basLs
qqvered $y rePort and
to tax lti N.Y.state

corr/ectc{ Not trhpomr

days subJect
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Business allocatl.on Per fleld
New York BaEe
Tax at 5W,
PLus SubsldiarY CaPttal Tax.
TotaL Tax
Previous Tax
Reduction

I.,IFS:MB
April

"*af 
\

zr^'nAn

audit 09.3268697"
512481657.74

288,676.L8
4L.92

288,718.  LO
295,O6L.93

$ 6 ,343.83

rF\*v
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P"v._gnd e. w. crass cgp.

wlth the concluslon expressed in the Board of Con-

portlon of the
Lt was Llable
I understand

ferees n-porrt dated Apritr 29, L966, whlch in effect deniee
Amerlcan Carl Coupanyrs eLajs of a portion of the net opera

Aserican

Excepted frm
NOL of A. !{. GLass
in L962 for a Nerv
of, about 51 days.

Jvnt: 2L, \96A

Corporation Lncurred whiLe
Yorlt, franchise tax, 19 Per

Amerlcan nyrl elais of a portion of the net operatlng
Loss of Lts 1007,-or,rned subsidigry, A. W. Glass Corporatlon.
A" W. Glass Gorporatlon was uerged lnCo taxpayer Amertcan Can
Company on QctoUer L5, L962. ttle L962 return subuitted by
arnerican Cad Company sought the beneflt of net operatLng losses
sustal.ned bt A. W. blass Corporatlon for L96A, L96L and 1962.

A. W.r GLass Corporatlon was incorporated ln New Jeraey in
June 1.960. It appears not to have flLed franchtse tax returng
wtth us pridr to-lhe subnission of Aserlcan Can Coopauyrs L962
franehl.se tt4x return.

I
On Jarnlary 24, L964, upon our recolpP!,rting Amerlcan Canre

L962 tax and return, the A. W. Glase NOL lncluded therel.n wae
disalLor.red. Subeequently franchise t&x returns were ftled by
4. I^1. Glass Corporatl.on for L960, 1961 and 1952. I understand
remittances trrhl.ib aeconnpenled those retuans wete ln relatlvely
6trat l amoulrd.

lhts aqse presents an unusual sltuatlon of a merged for-
elgn .orporaltton, which had nomally not paf'd a New York
frinchlsl taix, seeking retroactively after oerger to be de-
clared a Neld York taxpayer so that Lto absorbing Parent can
clals a caaiyback net oPerating loso Lt never sustaLnedo

I heve lgtven thls chronology of, facts agal.nst tbe possl.-
bility that ihe complalnlng taxpayer, American Can, may petl''
tion lor a for:nnaL hear!.ng ifrat rnay result ln a denLal taken to the
Appeltrate Dlviston of the Supreme Courto I believe these facts
slbuld be reeLted at euch t{me as we rnay tssue a deterti.natLon
after fonEaL hearing. It would sho$t belated self-assessnent
for the purpose of tax avoidanceo If A. W. GLaSs was not sub-

Jeet to i New York franchise tax for the perl.od in whLch its
igOL rras sustaj.ned, the Latter could not be ttti.lized by
AmerLcan Can Coupany despite the Inerger. Thts aPPears from
Law Bureaqts nernbrandun as well ae frori the Board of Conferreesr
reportc l

these observatloris Ls such

a


